STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND )
PROFESSI ONAL REGULATI ON, )
)
Petitioner, )
)

VS. ) Case No. 06-4175
)
PAUL MARCHESE, JR , d/b/a PRI MA )
CONSTRUCTI ON, )
)
Respondent . )
)

RECOVMVENDED CRDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Carolyn S. Holifield, held a formal hearing in the above-styled
case on January 9, 2007, in Sarasota, Florida.

APPEARANCES

For Petitioner: P. Brian Coats, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street, Suite 42
Tal | ahassee, Florida 32309

For Respondent: R Jackson MG I, Esquire
Law O fices of R Jackson MG ||
2033 Main Street, Suite 202
Sarasota, Florida 34237

STATEMENT OF THE | SSUES

The issues in this case are whether disciplinary action

shoul d be taken agai nst Respondent, Paul Marchese, Jr., d/b/a



Pri ma Construction, for violation of Subsection 489.129(1)(q),
Florida Statutes (2006), as alleged in the Adm nistrative
Conpl aint; and, if so, what disciplinary action should be

i mposed on his license to practice contracting.

PRELI M NARY STATEMENT

On June 8, 2006, Petitioner, the Departnent of Business and
Prof essi onal Regul ation (Petitioner), Construction Industry
Li censing Board, filed an Adm nistrative Conplaint in DBPR Case
No. 2006- 001485, alleging that Respondent, Paul Marchese, Jr.
d/b/a Prima Construction, violated Subsection 489.129(1)(q),
Florida Statutes (2006), by failing to satisfy within a
reasonable tinme the terns of a civil judgnment obtai ned agai nst
the |licensee, or the business organization qualified by the
licensee, relating to the practice of the |licensee's profession.

Respondent di sputed the allegation in the Adm nistrative
Conpl aint and el ected to have a formal adm nistrative hearing.
On or about Cctober 27, 2006, Petitioner forwarded the case to
the Division of Admi nistrative Hearings to conduct a hearing
pursuant to Section 120.57, Florida Statutes (2006).

At hearing, Petitioner presented the testinony of three
wi t nesses: Susan York, Dan Mdody, and Respondent, Pau
Marchese, Jr. Petitioner's Exhibits 1 through 8 were offered

and admtted into evidence. Respondent cross-exam ned



Petitioner's three witnesses and offered no exhibits into
evi dence.
The Transcript of the hearing was filed on January 26,
2007. Both parties filed Proposed Recommended Orders which have
been considered in preparation of this Recommended O der.

FI NDI NGS OF FACT

Based on the evidence and testinony of the w tnesses
presented and the entire record in this proceeding, the
followm ng facts are found:

1. At all tines relevant to this proceedi ng, Respondent
was a certified residential contractor, having been issued
Li cense No. CRC057007 by the Florida Construction Industry
Li censi ng Board (Board).

2. At all tinmes relevant to this proceedi ng, Respondent,
Paul Marchese, Jr., d/b/a Prima Construction, has been doing
busi ness as Prima Construction.

3. ABC Supply Conpany, Inc. (ABC Supply Conpany), operates
as a roofing supply distributor in the State of Florida.

4. Respondent conpleted and signed a credit application
wi th ABC Supply Conpany.

5. The credit application required the applicant to
provide the followng information: type of business ownershi p;
address of business ownership; officers of business ownership;

and credit references.



6. The credit application includes, if applicable, a space
tolist the applicant's state contractor |icense nunber.

7. The credit application includes a personal guaranty
t hat nust be conpleted if the business ownership has |ess than
$2 million in annual sales, is less than two years old, has |ess
than ten enpl oyees, or is a partnership or proprietorship. |If
t he personal guaranty section is conpleted and signed, the
guarantor then becones responsi ble and personally liable for any
debts incurred by the busi ness ownership.

8. Respondent l|isted the applicant for the credit
application with ABC Supply Conpany as "P & C Realty (Prima)"
and signed the application as the president of the conpany.
Respondent listed his certified residential contractor License
No. CRC057007 on the credit application. P & C Realty is owned
by Respondent and his wfe

9. On or about January 18, 2002, Petitioner signed the ABC
Supply Conpany credit application as president of "P & C Realty
(Prima)." In addition to signing as the applicant, Petitioner
signed the "guaranty" portion of the application, in which he
agreed to serve as "guarantor" of any indebtedness of the buyer
to ABC Supply Conpany.

10. ABC Supply Conpany approved the credit application,
which allowed P & C Realty to purchase roofing materials from

ABC Supply Conpany.



11. From February 2002 to April 2002, P & C Realty
purchased various roofing materials from ABC Supply Conpany
The materials were used in the repair of houses owned by P & C
Realty, and the houses were subsequently sold by P & C Real ty.

12. P & CRealty failed to pay for the roofing materials
t hat were purchased between February 2002 to April 2002, and the
account becane past due.

13. ABC Supply Conpany filed a civil |lawsuit agai nst
P & C Realty and Respondent in the county court in Hi |l sborough
County, Florida.

14. On Septenber 13, 2005, HIIsborough County entered a
final judgnent in favor of ABC Supply Conpany and against P & C
Real ty and Respondent, jointly and several, in the anount of
$6,319.68 for P & C Realty and Respondent's failure to pay for
roofing materials.?

15. Respondent did not appeal the final judgnment, but
failed to satisfy the final judgnent within 90 days. Mbreover
as of the date of this proceedi ng, Respondent had not satisfied
this judgnent.

16. The total investigative costs of this case to the
Board, excluding costs associated with an attorney's tinme, for
DBPR Case No. 2006-001485, was $288. 68.

17. On COctober 28, 2002, Petitioner filed a Final Order in

a prior disciplinary case agai nst Respondent in DBPR Case



No. 2000-08685. That Final Order adopted and incorporated by
reference the allegations in the Adm nistrative Conplaint. The
Adm ni strative Conplaint alleged Petitioner violated the
Standard Buil di ng Code of Sarasota County by first performng
construction work without first obtaining the required building
permt fromthe Sarasota Buil ding Departnent, and, as a result

t hereof, the Sarasota County General Contractors Licensing and
Exam ni ng Board revoked Respondent's privileges to pull permts
in Sarasota County, Florida. Based on the foregoing, the Final
Order in DBPR Case. No. 2000-08685 found Respondent guilty of

vi ol ati ng Subsection 489.129(1)(h), Florida Statutes (2006), by
bei ng disciplined by any nunicipality or county for any act or
violation of this part. Petitioner inmposed a $2,500.00 fine and
$165.51 in costs on Respondent in the case.

18. On Decenber 11, 2001, Petitioner filed a Final Order
in a prior disciplinary case agai nst Respondent in DBPR Case
Nos. 2000- 02105 and 2000- 06442. The Final Oder reflected that
the case was resolved by neans of a Settlenent Stipulation in
whi ch Respondent agreed to pay a $5,000.00 fine, pay costs of
$436.42, and, in the future, not violate the provisions of
Chapters 455 and 489, Florida Statutes (2006), or the rules
promul gat ed pursuant thereto. In the Settlenent Stipul ation
related to the foregoi ng cases, Respondent neither admtted nor

denied the allegations in the Administrative Conplaints.?



CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Section 120.57, Florida Statutes (2006).

20. Petitioner is the state agency charged with regul ati ng
the practice of contracting pursuant to Section 20.165 and
Chapters 455 and 489, Florida Statutes (2006).

21. Pursuant to Section 489.129, Florida Statutes (2006),
the Board is enpowered to revoke, suspend, or otherw se
discipline the license of a contractor who is found guilty of
any of the grounds enunerated in Subsection 489.129(1), Florida
St atutes (2006).

22. Here, the Board seeks to discipline Respondent's
residential contractor's license based on the allegation that he
is guilty of the violation of Subsection 489.129(1)(q), Florida
Statutes (2006), which provides, in pertinent part, the
fol | ow ng:

(1) The board nay take any of the follow ng
actions against any certificatehol der or
regi strant: place on probation or reprinmnd
the |licensee, revoke, suspend, or deny the

i ssuance or renewal of the certificate,
registration or certificate of authority,
require financial restitution to a consuner
for financial harmdirectly related to a
violation of a provision of this part,

i npose an adm ni strative fine not to exceed
$10, 000 per violation, require continuing

educati on, or assess costs associated with
i nvestigation and prosecution, if the



contractor . . . or business organization
for which the contractor is a primry
qualifying agent . . . is found guilty of
any of the follow ng acts:

* * *

(q) Failing to satisfy within a reasonable
time, the terns of a civil judgnent obtained
agai nst the licensee, or the business

organi zation qualified by the |icensee,
relating to the practice of the |licensee's
pr of essi on.

23. Subsection 489.105, Florida Statutes (2006),% defines
various terns used in Part |, Chapter 489, Florida Statutes
(2006), and provides, in pertinent part, the follow ng:

(3) "Contractor" neans the person who is
qualified for, and shall only be responsible
for, the project contracted for and neans,
except as exenpted in this part, the person
who, for conpensation, undertakes to,
submits a bid to, or does hinself or herself
or by others construct, repair, alter,
renodel , add to, denolish, subtract from or
i mprove any building or structure, including
related i nprovenents to real estate, for
others or for resale to others; and whose

j ob scope is substantially simlar to the

j ob scope described in one of the subsequent
par agr aphs of this subsection.

* * *

(c) "Residential contractor"™ neans a
contractor whose services are limted to
construction, renodeling, repair, or

i mprovenent of one-famly, two-famly, or
three-fam |y residences not exceeding two
habi t abl e stories above no nore than one
uni nhabi tabl e story and accessory use
structures in connection therewth.



24. Petitioner has the burden of proving by clear and
convi nci ng evidence the all egations agai nst Respondent.

8§ 120.57(1)(j), Fla. Stat. (2006); Departnent of Banking and

Fi nance v. Osborne Stern and Co., 670 So. 2d 932 (Fla. 1996);

and Ferris v. Turlington, 510 So. 2d. 292 (Fla. 1987).

25. Petitioner has proven by clear and convi ncing evi dence
t hat Respondent vi ol ated Subsection 489.129(1)(q), Florida
Statutes (2006).

26. Subsection 489.129(1)(qg), Florida Statutes (2006)
provides that a |icensee may be disciplined by the Board, if the
licensee is found guilty of failing to satisfy within a
reasonable time, the ternms of a civil judgnent obtained agai nst
the license relating to the practice of the licensee's
prof ession. Reasonable tinme has been defined by Board rule as
90 days following the entry of a civil judgnent that is not
appeal ed. See 2005 version of Fla. Adm n. Code R 614-
17.001(1) (q).¥

27. The evidence established that it is undisputed that a
civil judgnment was entered agai nst Respondent and that
Respondent failed to satisfy that civil judgnent within a
reasonable tinme. The record establishes by clear and convincing
evi dence that ABC Supply Conpany obtained a civil judgnent
agai nst Respondent for his failure to pay for roofing materials

purchased on credit from ABC Supply Conpany. Moreover, it was



established that the civil judgnent was never appeal ed or
satisfied by Respondent. The remaining issue in this case is
whet her the civil judgnent relates to the |icensee's profession.

28. The civil judgnment in this case relates to
Respondent's |icensed profession. Respondent is |licensed with
Petitioner as a certified residential contractor as that termis
defined in Subsection 489.105(3)(c), Florida Statutes (2006),
whi ch is quoted in paragraph 23 above. (Al so see definition of
"contractor" quoted in the sane paragraph above.)

29. The record establishes by clear and convincing
evi dence that Respondent filled out the credit application wth
ABC Supply Conpany and included in the credit application
Respondent's certified residential contractor |icense nunber and
Respondent's contracting conpany nanme, Prima, in parenthesis
next to P & C Realty as the business organi zati on applying for
the line of credit to purchase roofing supplies. In addition,
Respondent, acting as president and co-owner of P & C Realty,
pur chased roofing supplies from ABC Supply Conpany and used
those roofing materials to repair houses owned by P & C Real ty
that were in turn re-sold. Therefore, by the definition of
"contractor" under Subsection 489.105(3), Florida Statutes
(2006), Respondent was acting in the capacity of his |licensed
pr of essi on because Respondent, as the president and owner of

P & C Realty, utilized the roofing materials purchased under the

10



line of credit with ABC Supply Conpany to repair buildings, in
this case residential houses, for resale to others.

30. Respondent contends that the indebtedness which
resulted in the civil judgnment was related to his role as a
co-owner of a real estate conpany and not to his licensure as a
residential contractor. Notw thstandi ng Respondent’'s assertion,
having listed the construction conpany as an applicant and his
contractor's |license nunber, Respondent's argunent that the
civil judgnent against himfor debts incurred for the purchase
of roofing supplies is not related to contracting, is not
persuasive. Wen viewed in |ight of the evidence, the approved
credit application and the materials purchased pursuant thereto,
the civil judgnent obtained agai nst Respondent was related to
the practice of residential contracting. The fact that he nay
have been wearing nultiple hats (i.e., acting as ower of a rea
estate conmpany and as residential contractor) does not preclude
the conclusion that the civil judgnent for the indebtedness for
roofing materials relates to the practice of contracting. See

Wiite v. Departnent of Business and Professional Regulation, 715

So. 2d. 1130 (Fla. 5th DCA 1998).

31. Respondent is subject to disciplinary action by the
Board pursuant to Sections 455.227 and 489. 129, Florida Statutes
(2006). The disciplinary action under these statutes includes

pl acing the license on probation, reprimnding the |icensee,

11



revoki ng, suspendi ng, denying the issuance or renewal of the
certificate or registration, requiring financial restitution to
t he consuner, inposing an adm nistrative fine not to exceed
$10, 000. 00 per violation, requiring continuing education, and
assessing costs associated with investigation and prosecuti on.
32. Subsection 455.2273(5), Florida Statutes (2006),
states the Adm nistrative Law Judge, in recomendi ng penalties
in any recommended order, nust follow the penalty guidelines
establi shed by the board or departnment and nmust state in witing
the mtigating or aggravating circunstances upon which the
recommended penalty is based.
33. Florida Adm nistrative Code Rule 61&4-17. 002 provides,
in pertinent part, the foll ow ng:

Circunst ances whi ch nay be considered for
the purposes of mtigation or aggravation of
penalty shall include, but are not limted
to, the foll ow ng:

(1) Monetary or other damage to the

| i censee's custoner, in any way associ at ed
with the violation, which danage the

| icensee has not relieved, as of the tine
the penalty is to be assessed. (This
provi sion shall not be given effect to the
extent it would contravene federal
bankruptcy | aw. )

(2) Actual job-site violations of building
codes, or conditions exhibiting gross
negl i gence, inconpetence, or m sconduct by
the |icensee, which have not been corrected
as of the time the penalty is being
assessed.

12



(3) The danger to the public.

(4) The nunber of conplaints filed agai nst
the |icensee.

(5) The length of time the |icensee has
practi ced.

(6) The actual danmage, physical or
otherwise, to the |licensee' s custoner.

(7) The deterrent effect of the penalty
i nposed.

(8) The effect of the penalty upon the
Iicensee s livelihood.

(9) Any efforts at rehabilitation.

(10) Any other mtigating or aggravating
ci rcumnst ances.

34. Pursuant to Florida Admnistrative Code Rule
614-17.003, a repeat violation is any violation on which
disciplinary action is being taken where the sanme |icensee had
previous disciplinary action taken agai nst himregardl ess of
whet her the violations in the present and prior disciplinary
actions are of the sane or different subsections of the
di sciplinary statutes. Additionally, if the repeat violation is
the very same type of violation as the first violation, the
penalty set out above will generally be increased over what is
ot herwi se shown for repeat violations in the above |ist.

35. The 2005 version of Florida Adm nistrative Code
Rul e 61G4-17.001 provides, in pertinent part, the follow ng

gui delines that are pertinent to this proceeding:

13



(1) The follow ng guidelines shall be used
in disciplinary cases, absent aggravating or
mtigating circunstances and subject to the
ot her provisions of this Chapter.

* * *

(q) Section 489.129(1)(q) F.S.: Failure to
satisfy a civil judgnent obtained agai nst
the [icensee or the business organization
qualified by the licensee within a
reasonable tine. First violation, $1,000 to
$3,000 fine and/or proof of satisfaction of
civil judgnent; repeat violation, $3,000 to
$5, 000 fine and/or proof of satisfaction of
civil judgnment, and suspension or
revocation.!®! For purposes of this section
"reasonabl e tinme" nmeans ninety (90) days
followng the entry of a civil judgnment that
i s not appeal ed.[®] The Board will consider
a nutual |y agreed upon paynent plan as
satisfaction of such judgnent, so | ong as

t he payments are current.

36. The undi sputed evidence established that Respondent
had been previously disciplined for violations under
Chapter 489, Florida Statutes (2006); therefore, the penalty
gui delines that should be used are for the repeat violation.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be rendered as foll ows:

1. Finding Respondent guilty of having violated Subsection
489.129(1)(qg), Florida Statutes (2006), and inposing as a
penalty an adnministrative fine in the anount of $5,000.00, proof

of satisfaction of the civil judgnment for Case No. 2003-7188- CC

14



and suspension of Respondent's certified residential contractor
license until the civil judgnent is satisfied; and

2. Requiring Respondent to pay Petitioner's costs of
i nvestigation and prosecution, excluding costs associated with
an attorney's time, in the anmount of $288. 68.

DONE AND ENTERED this 8th day of My, 2007, in Tallahassee,

Leon County, Flori da.

—

CARCLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 8t h day of May, 2007.

ENDNOTES

" Case No. 2003-7188-CC, Thirteenth Judicial G rcuit in and for
Hi I | sborough County, Florida.

2" The Adninistrative Conplaint in DBPR Case No. 2000-2105

al l eged that on or about August 3, 1999, Respondent failed to
disclose in a Certificate of Change of Status Application to the
Board that his license as a contractor in the State of Mryl and
had been suspended from June 25 through July 24, 1990, and
signed the Affidavit in the Certificate of Change of Status
Application attesting to the truth and accuracy of the
statenents. The Admi nistrative Conplaint charged that as a
result of the alleged conduct, Respondent had comm tted conduct
descri bed in Subsection 489.129(1), Florida Statutes(1997), for
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whi ch disciplinary action may be initiated by the Board (i.e.,
obtaining a certificate, registration, or certificate of
authority by fraud or m srepresentati on (Subsection
489.129(1)(a), Florida Statutes (1997); commtting m snmanagenent
or msconduct in the practice of contracting (Subsection
489.129(1)(n), Florida Statutes (1997); and being disciplined by
any nmunicipality or county for an act or violation of this
section (Subsection 489.129(1)(i), Florida Statutes (1997)).

The Adm nistrative Conplaint in DBPR Case No. 2000-6442 all eged
that in 1997, Respondent entered into a contract with certain
individuals to performrepair work at a hone in Engl ewood,
Florida; that on or about July 2000, the Sarasota Cenera
Contractors Licensing and Exam ning Board found Respondent in

vi ol ati on of Sarasota County ordi nances and suspended his
permtting privileges for 90 days, except for work on the hone
not ed above. Based on these allegations, the Board charged that
Respondent had been disciplined by a nunicipality or county for
an act or violation in Section 489.129, Florida Statutes (1999),
and was, therefore, subject to disciplinary action under
Subsection 489.129(1)(h), Florida Statutes (1999).

3 These definitions are the same ones in place at the tine
relevant to this proceeding.

4" I'n June 2006, when the subject Adninistrative Conplaint was
filed, the 2005 version of Florida Adm nistrative Code Rule
61A4-17.001(1)(g) was in effect. Thus, that version of the rule
is applicable in this case.

Fl orida Administrative Code Rule 61G4-17.001(1)(q), as anended
on Novenber 2, 2006, changed the definition of "reasonable tine"
from90 days to "sixty (60) days follow ng entry of a civil
judgnment that is not appeal ed.”

5  Subsequently, this provision was anended on November 2, 20086,
to establish a maxi num fine of $10, 000 and suspensi on or
revocation of license. See Endnote 4.

6/ See comment in Endnote 4.
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COPI ES FURNI SHED

P. Brian Coats, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street, Suite 42
Tal | ahassee, Florida 32309

R Jackson MG I, Esquire
Law O fices of R Jackson MG ||
2033 Main Street, Suite 202
Sarasota, Florida 34237

G W Harrell, Executive D rector
Construction Industry Licensing Board
Depart ment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Ned Luczynski, GCeneral Counse
Depart nment of Busi ness and

Pr of essi onal Regul ation
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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